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(5) Innovative or flexible lending prac-
tices. The savings association’s use of 
innovative or flexible lending practices 
in a safe and sound manner to address 
the credit needs of low- or moderate-in-
come individuals or geographies. 

(c) Affiliate lending. (1) At a savings 
association’s option, the OTS will con-
sider loans by an affiliate of the sav-
ings association, if the savings associa-
tion provides data on the affiliate’s 
loans pursuant to § 563e.42. 

(2) The OTS considers affiliate lend-
ing subject to the following con-
straints: 

(i) No affiliate may claim a loan 
origination or loan purchase if another 
institution claims the same loan origi-
nation or purchase; and 

(ii) If a savings association elects to 
have the OTS consider loans within a 
particular lending category made by 
one or more of the savings associa-
tion’s affiliates in a particular assess-
ment area, the savings association 
shall elect to have the OTS consider, in 
accordance with paragraph (c)(1) of this 
section, all the loans within that lend-
ing category in that particular assess-
ment area made by all of the savings 
association’s affiliates. 

(3) The OTS does not consider affil-
iate lending in assessing a savings as-
sociation’s performance under para-
graph (b)(2)(i) of this section. 

(d) Lending by a consortium or a third 
party. Community development loans 
originated or purchased by a consor-
tium in which the savings association 
participates or by a third party in 
which the savings association has in-
vested: 

(1) Will be considered, at the savings 
association’s option, if the savings as-
sociation reports the data pertaining 
to these loans under § 563e.42(b)(2); and 

(2) May be allocated among partici-
pants or investors, as they choose, for 
purposes of the lending test, except 
that no participant or investor: 

(i) May claim a loan origination or 
loan purchase if another participant or 
investor claims the same loan origina-
tion or purchase; or 

(ii) May claim loans accounting for 
more than its percentage share (based 
on the level of its participation or in-
vestment) of the total loans originated 
by the consortium or third party. 

(e) Lending performance rating. The 
OTS rates a savings association’s lend-
ing performance as provided in Appen-
dix A of this part. 

§ 563e.23 Investment test. 
(a) Scope of test. The investment test 

evaluates a savings association’s 
record of helping to meet the credit 
needs of its assessment area(s) through 
qualified investments that benefit its 
assessment area(s) or a broader state-
wide or regional area that includes the 
savings association’s assessment 
area(s). 

(b) Exclusion. Activities considered 
under the lending or service tests may 
not be considered under the investment 
test. 

(c) Affiliate investment. At a savings 
association’s option, the OTS will con-
sider, in its assessment of a savings as-
sociation’s investment performance, a 
qualified investment made by an affil-
iate of the savings association, if the 
qualified investment is not claimed by 
any other institution. 

(d) Disposition of branch premises. Do-
nating, selling on favorable terms, or 
making available on a rent-free basis a 
branch of the savings association that 
is located in a predominantly minority 
neighborhood to a minority depository 
institution or women’s depository in-
stitution (as these terms are defined in 
12 U.S.C. 2907(b)) will be considered as a 
qualified investment. 

(e) Performance criteria. The OTS eval-
uates the investment performance of a 
savings association pursuant to the fol-
lowing criteria: 

(1) The dollar amount of qualified in-
vestments; 

(2) The innovativeness or complexity 
of qualified investments; 

(3) The responsiveness of qualified in-
vestments to credit and community de-
velopment needs; and 

(4) The degree to which the qualified 
investments are not routinely provided 
by private investors. 

(f) Investment performance rating. The 
OTS rates a savings association’s in-
vestment performance as provided in 
Appendix A of this part. 

§ 563e.24 Service test. 
(a) Scope of test. The service test eval-

uates a savings association’s record of 
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